BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
JENNI FER HANSEN )

For Appel |l ant: Jenni fer Hansen,
in pro. per.

For Respondent: Mark McEvilly
Counsel

OPI1 NI ON

This appeal is nade pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Jennifer Hansen
agai nst a proposed assessnent of additional personal
income tax in the anount of $451.31 for the year 1978.
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The sole issue for determ nation is whether
appellant qualified as a head of household for 1978.

Appel lant filed her 1978 personal incone tax
return as a head of househol d. In that return she naned
one of her three dependent children as the individual
qualifying her for that filing status. Appellant and
her husband |ived together during January and February
of 1978. Thereafter, theylived separate and apart.
For the last ten nonths of 1978 appellant was the sole
support of herself and her three children. Appellant
received an interlocutory decree of dissolution in
Novenber 1978. However, she did not receive a fina
decree of dissolution until August 1979. At no tine
did appellant obtain a decree of |egal separation.
Respondent's determ nation that appellant was not
entitled to head of household filing status gave rise
to this appeal

Section 17042 of the Revenue and Taxation Code
provides that in order to claimhead of household
status, a taxpayer nust be unmarried and maintain as her
home a household that is the principal place of abode
of an individual who is within specified classes of
relationship, including children. In general, although -
a taxpayer is separated from her spouse, she is still
considered as being married for purposes of clainin%
head of houscholad status, unl ess, at the close of the
taxabl e year, she was legally separated from her spouse
under a final decree of dissolution or a decree of
separ ate mai nt enance. (Appeal of Robert J. Evans, Cal.
St. Bd. of Equal., Jan. 6, 1977, Appeal of Gen A
Horspool, Cal. St. Bd. of Equal.,”March 27, 1973; Cal.
Admn. Code, tit. 18, regs. 17042-17043, subd. (a)(D).)

For years beginning on or after January 1,

1974, Revenue and Taxation Code section 17173 extended
the benefits of head of household status to certain
married individuals. This was acconplished by consid-
ering a married person as unnarried for purposes of
classification as a head of household, where she |ives
separate and apart from her spouse during the entire
year and maintains a home for dependent children under
certain conditions. Al though appellant, who was still
legally married on the | ast daY of 1978, did maintain a
hone for her two dependent children, she cannot qualify
for head of household filing status because her spouse
lived with her during part of 1978.
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Appel ant has submtted certain docunents
whi ch she apparently contends establish that she was
l egal |y separated from her husband under a final decree
of legal separation. Although the docunents recite that
the parties were physically separated on July 16, 1978,
there is no indication that either of the parties ever
received a decree of |egal separation.

For these reasons, respondent's action in this
matter nust be sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1 S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Jennifer Hansen agai nst a proposed assessnent
of additional personal incone tax in the amunt of
$451. 31 for the year 1978, be and the sane is hereby
sust ai ned.

Done at Sacranento, California, thisl0th day
of Decenber ,1981, by the State Board of Equalization
wi th Board rembers Mr. Dronenburg, Mr. Reilly, Mr. Bennett,
“r. “evins and Mr. Cory present.

Lrnest J. Dronenburg, Jr. , Chai r man
Georae R. Reilly , Menber
william M. Bennett » Member
Ri chard nevins , Menber
Kennet h cory , Menber
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